Volume 39 Issue 3 (1988-1989) by Case Western Reserve University Law Review
Case Western Reserve Law Review
Volume 39 | Issue 3
1989
Volume 39 Issue 3 (1988-1989)
Case Western Reserve University Law Review
Follow this and additional works at: https://scholarlycommons.law.case.edu/caselrev
Part of the Law Commons
This Front Matter is brought to you for free and open access by the Student Journals at Case Western Reserve University School of Law Scholarly
Commons. It has been accepted for inclusion in Case Western Reserve Law Review by an authorized administrator of Case Western Reserve University
School of Law Scholarly Commons.
Recommended Citation
Case Western Reserve University Law Review, Volume 39 Issue 3 (1988-1989), 39(3) Case W. Res. L. Rev. Front Matter (1988-1989)
Available at: https://scholarlycommons.law.case.edu/caselrev/vol39/iss3/2
CASE 
WESTERN 
RESERVE 
~li1 ? ~ 
~<P 1 a 2 6 "s 
Ero . }->-
LAW REVIEW 
SYMPOSIUM 
What is Charity? Implications for Law and Policy 
Introduction 
Tax-Induced Distortions in the Voluntary 
Sector 
Taxing Leveraged Investments of Charitable 
Organizations: What is the 
Rationale? 
Aristotle and Lyndon Baines Johnson: 
Thirteen Ways of Looking at 
Blackbirds and Nonprofit Corporations -
The American Bar Association's Revised 
Model Nonprofit Corporation Act 
Economic Perspectives on Regulation 
of Charitable Solicitation 
The Evolving Law of Nonprofit Organizations: 
Do Current Trends Make Good 
Policy? 
NOTES 
Eye Wars: The Debate Over Standard of Care 
The Illusion of the Fact-Opinion 
Distinction in Defamation Law 
Fundamentalists' Efforts to Intervene 
in Curricular Decisions 
CASE NOTES 
Torres v. Oakland Scavenger Co.: 
What's in a Name? - Everything 
in a Federal Appeal 
California v. Greenwood: 
Police Access to Valuable Garbage 
Volume 39 1988-89 
Laura Brown Chisolm 
and Dennis Young 
Charles T. Clotfelter 
Suzanne Ross McDowell 
Michael C. Hone 
Richard Steinberg 
Henry Hansmann 
Number 3 
CASE WESTERN RESERVE UNIVERSITY 
LAW SCHOOL FACULTY 
Administrative Officers 
PETER M. GERHART, B.A., J.D., Dean 
DANIEL T. CLANCY, B.S., LL.B., Vice Dean 
MELVYN R. DURCHSLAG, B.S., J.D., Associate Dean of Academic Affairs 
MAURICE SCHOBY, B.A., J.D., Assistant Dean for Student Affairs 
Professors Emeriti 
LINDSEY COWEN, B.A., J.D., LL.M., Dean Emeritus 
SIMON L. GOREN, Dip. Law, M.L.S. 
SIDNEY B. JACOBY, J.D., LL.B., John C. Hutchins Professor Emeritus 
OLIVER C. SCHROEDER, JR., A.B., J.D., Albert J. Weatherhead /II and 
Richard W. Weatherhead Professor Emeritus of Law and Criminal Justice 
LoUis A. TOEPFER, A.B., LL.B., Dean Emeritus, President Emeritus of the University 
Professors of Law 
ARTHUR D. AUSTIN II, B.S., LL.B. 
Edgar A. Hahn Professor of 
Jurisprudence 
GIOVANNI BOGNETTI, D.Jur. 
Visiting Professor 
RONALD J . COFFEY, A.B., LL.B., LL.M. 
LEON GABINET, Ph.B., J .D. 
David L. Brennan Professor of Law 
PAUL C. GIANNELLI, B.A., M.S.F.S., J.D., 
LL.M. 
Albert J. Weatherhead /II and 
Richard W. Weatherhead Professor of 
Law and Criminal Justice 
PETER D. JUNGER, A.B., LL.B. 
LEWIS R. KATZ, A.B., J .D. 
John C. Hutchins Professor of Law 
HENRY T. KING, JR., B.A., LL.B. 
U.S . Director, Canada-U.S. Law 
Institute 
GERALD KORNGOLD, B.A., J.D. 
ROBERT P. LAWRY, B.A., J.D., Dip. Law 
WILBUR C. LEATHERBERRY, A.B., J.D. 
WILLIAM P. MARSHALL, B.A., J.D. 
JAMEs W. McELHANEY, A.B., LL.B. 
Joseph C. Hostetler Professor of 
Trial Practice and Advocacy 
EDWARD A. MEARNS, JR., B.S., LL.B. 
KAREN NELSON MOORE, A.B., J.D. 
SPENCER NETH, A.B., J.D., LL.M. 
SIDNEY I. PICKER, JR., A.B., LL.B., LL.M. 
HUGH A. Ross, B.S., LL.B., LL.M .. S.J.D. 
MORRIS G. SHANKER, B.S.E.E .. M.B.A., 
J .D. 
John Homer Kapp Professor of Law 
CALVIN WILLIAM SHARPE, B.A., J.D. 
JOHN TILEY, M.A., B.C.L. 
Visiting Professor 
Associate Professors of Law 
RICHARD A. BOOTH, A.B., J.D. 
KATHLEEN CARRICK, B.A., M.L.S., J .D., Librarian 
LAURA BROWN CHISOLM, B.A., J.D. 
REBECCA SUSAN DRESSER, B.A., M.S., J .D. 
JONATHAN L. ENTIN, A.B., J.D. 
MICHAEL C. GROSSBERG, B.A., Ph.D. 
ERIK M. JENSEN, S.B., M.A., J.D. 
JULIET P. KOSTRITSKY, A.B., J .D. 
MAXWELL J. MEHLMAN, B.A., J.D. 
Assistant Professors of Law 
PETER A. JoY, A.B., J.D. 
KEVI N C. McMuNIGAL, B.A., 
J.D. 
RICHARD S. MYERS, B.A., J.D. 
ROBERT N. STRASSFELD, B.A., 
M.A., J.D. 
Case Western Reserve Law Review 
Volume 39 
Articles Editors 
Christine W. Booth 
Nancy J. Fleming 
Elizabeth A. Salisbury 
James W. Satola 
David B. Webster 
Carolyn W. Wheaton 
Robert D. Anderle 
Ronald A. Antush 
Ronald J. Assaf 
Lisa R. Battaglia 
Eve V. Belfance 
David A. Bell 
Susan R. Borison 
Beth A. Brandon 
Suzanne P. Clair 
Michael F. Coyne 
James D. Craft 
Patricia A. Gajda 
Sophia C. Goodman 
1988-89 
Editor-in-Chief 
Adam P. Hall 
Managing Editor 
Bruce L. McDermott 
Business Manager 
Mary R . Cermelj 
Research Editors 
Cheryl L. Becker 
Donna J . Bertko 
James T. Lang 
Susan L. Racey 
Contributing Editors 
Richard A. DiLisi 
John H. Forg 
Jeffrey L. Kirchmeier 
Associates 
Amanda E. Haiduc 
Nancy Hancock 
Richard G. Johnson 
Rob M. Kochis 
Ezio A. Listati 
J. Timothy McDonald 
Anne C. Morgan 
James J. Murtha 
Pamela S. Nagy 
Michael A. Pavlick 
Michael T. Pearson 
Gregg A. Rossi 
Scott H. Scharf 
Faculty Advisor 
Lewis R. Katz 
John C. Hutchins Professor of Law 
Manuscript Secretary 
Debbie Korenchan 
Number 3 
Notes Editors 
Mindy A. Baggish 
Margaret S. Gain 
Laura C. Meagher 
Kurt L. Niermeyer 
Scott B. Pfahl 
Mark E. Pusey 
Laura B. Schmidt 
Daniel P. Schwallie 
Deborah R. Schwartz 
Michael D. Slodov 
Melissa R. Sternlicht 
George F. Voinovich 
Elaine Welsh 
Annette M. Wietecha 
Michael W. Wise 
Nelson J. Wittenmyer 
Donald S. Yarab 
Laurence M. Yarra 
The Case Western Reserve Law Review gratefully 
acknowledges the generous endowment fund 
established by George and Roma Aronoff 
for the benefit of the Law Review. 
* * * * * 
The Case Western Reserve Law Review takes 
pleasure in recognizing the following organizations 
and individuals for their generous support 
Editor's Council 
Gary L. Bryenton 
Associate 
Reese Taylor 
Contributors 
Allotta & Farley 
Jay C. Blackstone 
Jerry L. Boswell 
Edward I. Gold 
W .A. Hancock 
Laventhol & Horwath 
Jeffrey Leavitt 
Stephen M. O'Bryan 
Robert N . Rapp 
Mrs. Lisa Roberts-Mamone 
James A. Young 
The editors and associates extend their appreciation for this support and 
invite any individual or organization wishing to make a contribution or 
establish an endowment fund to contact the Business Manager, Case 
Western Reserve Law Review, Case Western Reserve School of Law, 
11075 East Boulevard, Cleveland, Ohio 44106. Telephone: (216) 368-
3312. 
Case Western Reserve Law Review 
Volume 39 1988-89 Number 3 
Copyright " by Case Western Reserve Law Review 
Contents 
ARTICLES 
Introduction 
Laura Brown Chisolm and Dennis Young . . 0 • • • • • 653 
Tax-Induced Distortions in 
the Voluntary Sector 
Charles To Clotfelter 
Taxing Leveraged Investments of 
Charitable Organizations: 
What is the Rationale? 
• • • • 0 ••• • 0 0 •••• 0 0 • ••• • 663 
Suzanne Ross McDowell . . ... 0 • •• • • 0 • •• • • 0 • • • • 705 
Aristotle and Lyndon Baines Johnson: 
Thirteen Ways of Looking at 
Blackbirds and Nonprofit Corporations -
The American Bar Association's Revised 
Model Nonprofit Corporation Act 
Michael C. Hone . . . . .. . ...... 0 • • •• • • • • •• •• • • 751 
Economic Perspectives on Regulation 
of Charitable Solicitation 
Richard Steinberg . ... . ... . ......... . . .... ... . 775 
The Evolving Law of Nonprofit Organizations: 
Do Current Trends Make Good Policy? 
Henry Hansmann .. . ... . . .. . ..... . . . 0 • • • • • • • • 807 
NOTES 
Eye Wars: The Debate Over Standard of Care .. . ..... . . . 841 
The Illusion of the Fact-Opinion 
Distinction in Defamation Law ... ...... . . .. ..... .. . 867 
Fundamentalists' Efforts to Intervene 
in Curricular Decisions . . . . . . . . . . . . . . . . . . . . . . . . . . . 9 11 
CASENOTES 
Torres v. Oakland Scavenger Co.: 
What's in a Name? - Everything 
in a Federal Appeal .... . . . . . . . . . 943 
California v. Greenwood: 
Police Access to Valuable Garbage . .. . . . ... .... ... . 955 
The CASE WESTERN RESERVE LAW REVIEW (ISSN 0008-7262), formerly the 
Western Reserve Law Review, is published quarterly by the students of the Case Western 
Reserve School of Law. Second class postage paid at Cleveland, Ohio and additional mail-
ing offices. 
Editorial and business offices are located at Case Western Reserve University, 11075 
East Blvd., Cleveland, Ohio 44106, telephone (216) 368-3312. The submission of unsolic-
ited manuscripts is invited. 
Subscriptions are entered for the entire volume for only $20.00 per year, ($24.00 for 
foreign subscriptions). Subscriptions are automatically renewable and any correspondence 
regarding this should be sent to the Business Manager. Students can subscribe at a dis-
count price of $16.00 per year. 
Single issues of the current volume are available for $7 .00 each. Back issues from 
earlier volumes are available from the Case Western Reserve Law Review for $5.00 each. 
Special and Symposium issues are specially priced. 
The Review is a member of the National Conference of Law Reviews. Citations con-
form to A Uniform System of Citation (14th ed. 1986), copyright by the Columbia and 
University of Pennsylvania Law Reviews, Harvard Law Review Association. and the Yale 
Law Journal. Style conforms generally to the United States Government Printing Office 
Style Manual (rev. ed. 1984). 
Except as otherwise provided, the Case Western Reserve Law Review grants permis-
sion for each article in this volume to be copied for use by nonprofit educational institu-
tions, provided that 1) copies are distributed at or below cost, 2) the author and the Review 
are identified, and 3) proper notice of copyright is affixed to each copy. 
This issue went to press in March, 1989. 
* Cover Design by Susan Abramson and John Donovan 
